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I am responding primarily to the first question: What is my view on the Bill’s approach 
to achieving equality by making civil partnerships available to different sex couples, 
rather than closing future civil partnerships to all couples?  My answer is that while 
that approach resolves the major and overwhelming problem with the current situation, 
and for that reason will be welcomed as a great improvement, the alternative approach 
of closing future civil partnerships to all couples (equally solving the major problem) 
would have been my preferred option.  My reasons for holding this view are given 
below. 

Symbolism 

The Marriage and Civil Partnership (Scotland) Act 2014 gave to same-sex couples 
little that they did not have in substantive legal terms under the Civil Partnership Act 
2004, and its major importance lies primarily in its symbolism.  By 2014 the argument 
had become whether the message contained in the exclusion of same-sex couples 
from marriage could be allowed to stand.  That message was one of hierarchy of 
relationships, of “separate but equal”, of social exclusion: excluding same-sex couples 
from marriage was the last remaining legal assertion of heterosexual superiority. 
Allowing the word “marriage” to be used by same-sex couples on the same terms as 
it is used by opposite-sex couples brought final recognition of the moral, legal and 
social equivalence of the two types of couple – and indeed of the two (main) genders 
themselves.  It was the final repudiation of 2000 years of discrimination against and 
official contempt shown to lesbian women and gay men, which destroyed lives (often 
quite literally) and denied happiness, emotional fulfilment and contentment to 
countless people through the ages until less than a generation ago. 
The name “civil partnership” does not, in my view, carry the same weight: excluding 
opposite-sex couples from that legal relationship was not designed to institutionalise 
the legal and moral superiority of same-sex couples; it was not designed to deny 
advantage to opposite-sex couples; it was not designed as part of an official policy to 
demean and disparage heterosexual men and women.  It was designed with the wholly 
good objective of giving lesbian and gay people what non-gay people already had: 
access to a means of legitimising an important personal relationship.  The exclusion 
of opposite-sex couples was an accident of history, not a deep-rooted and malign act 
of discrimination.  The symbolism of removing an exclusionary rule, hugely important 
for marriage, is of minimal importance with civil partnership. 

Of course, some people argue that they perceive marriage as such a flawed, 
patriarchal, anti-women institution that they cannot enter it themselves.  But to me that 
is like refusing to vote in elections because it used to be that women were excluded to 
ensure that the political process remained an entirely male concern.  It is to ignore the 
fact that the 2014 Act has allowed the institution of marriage to put its history behind 
it.  But that is my view, and others hold the other view: the question addressed by the 
bill therefore becomes whether legislation should be used not for any practical 
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purpose, but to assuage people’s rejection of words.  I should not regard that as a 
good use of parliamentary time. 
 

Efficiency of the Legal System 

It is inefficient law to have two institutions doing effectively the job of one.  What we 
are talking about is the mechanism by which couples register their relationship with 
the state and acquire, thereby, a significant group of rights, obligations, duties and 
liabilities.  Having two (designedly identical) institutions for that single purpose means 
that there requires to be two sets of forms designed, two routes to registration, two 
registers, two sets of divorce regulations and court rules.  Every time there is law 
reform the drafters will need to amend two collections of statutory materials, and 
parliamentarians will have to be on their guard to ensure that the unity of outcome is 
maintained.  It seems to me that this effort is not justified by the aim – to allow people 
to call their relationships what they want to call it. 

 

The Reality of Choice 
 
It is argued in favour of opening civil partnership to opposite sex couples that all 
couples should have the same choices.  I do not disagree.  But that argument only 
requires legislative intervention if the choice is real.  While civil partnership and 
marriage are designed to be as identical as possible, it seems to me that a choice 
between the two is a choice without substance and therefore legislating to allow the 
choice seems to me to be disproportionate to the effort required.  I could understand 
maintaining two institutions if they had substantially DIFFERENT consequences (both 
remaining open to all couples of whatever gender mix).  For example, if one institution 
could only be created by religious (or belief) ceremony, and the other could only be 
created by the district registrar, then the difference (at least in terms of mechanism for 
creation) would be substantive.  Or the effects might be different: one might involve an 
intermingling of property more than the other or provide a higher level of succession 
rights than the other, or involve grounds of dissolution more difficult to establish with 
one than the other.  Couples would then have a REAL choice as to the legal effects of 
their relationship.  But in Scotland couples already have a choice between a registered 
relationship with substantial legal consequences, or an unregistered relationship 
(cohabitation) with important but not so substantial consequences. 

 

Avoiding the Real Issue 

But my major problem with the new Bill is that it avoids the real issue.  If the law were 
really concerned about ensuring the same choices for everyone, it would tackle the 
REAL limitation of choices available to same-sex couples who even today suffer far 
more serious limitations in their ACTUAL choices than opposite-sex couples.  While 
both opposite-sex and same-sex couples can in theory choose to be married or civilly 
empartnered by secular ceremony before a state official, or by religious ceremony 
before a cleric of god, the actual range of options available to opposite-sex couples 
remains far greater.  The present law requires religions and religious officials to “opt-



EHRiC/S5/19/CPS/4 
 

in” to offering marriage or civil partnership services to same-sex couples, and far fewer 
of them have done so than offer these services to opposite-sex couples, whose range 
of options when planning their marriage is therefore, lawfully, far greater.  Both the 
Discrimination Act 2010 and the M&CP(S) Act 2014 permit this actual discrimination 
against same-sex couples: all the present bill does is to address an imagined 
discrimination against opposite-sex couples.  I doubt if the Scottish Parliament is 
willing to require religions to offer their services to all couples on a non-discriminatory 
basis, or to withdraw from the business of offering legal services completely.  But it 
seems to me that this bill extends “choice” to opposite-sex couples with no legal effect, 
but fails to tackle the existing and genuine disadvantage faced by all same-sex 
couples.  I find it disappointing that parliamentary time being devoted to opposite-sex 
couples when it is same-sex couples who continue to need action. 

 

Are there any other issues? 

If the bill is passed as it stands the result would be that civil partnership and marriage 
would be open to all couples irrespective of their gender mix.  I wonder if the full 
implications have been worked out when one party to an existing civil partnership or 
marriage changes gender?  Logically, it should be irrelevant and the interim gender 
recognition certificate process rendered redundant.  But the amendments to the 
Gender Recognition Act 2004 contained in the present bill would make the system 
more complex while it ought to be made more straight-forward.  This is a matter that 
would better be dealt with when the amendments to the Gender Recognition Act 2004, 
to which the Scottish Government remains (I understand) committed, are brought 
forward.  I urge that that matter be dealt with as a matter of urgency: this is not an 
imagined issue such as the present bill deals with but one that has real consequences 
for real people. 

 

Final Comment 

I hasten to add that I am NOT advocating the withdrawal of the bill: its proposals are 
far better than the current situation.  I am merely answering the question asked – to 
comment on the approach taken by the bill as opposed to the approach that, in the 
ideal world, I should have preferred. 


